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Hong Kong – Mainland interim relief arrangement in aid of 
arbitration effective on 1 October 2019  
 
Robert Clark and Michelle Wan   
 
The Arrangement Concerning Mutual Assistance in Court-Ordered Interim Measures in Aid of Arbitral Proceedings by 
the Courts of the Mainland and of the Hong Kong Special Administrative Region (Arrangement) took effect on 1 
October 2019. 
 
As reported in our previous article, the Supreme People’s Court of the PRC (SPC) and the Department of Justice of 
Hong Kong (DOJ) signed the Arrangement on 2 April 2019, allowing Hong Kong to apply to Mainland courts for 
interim relief in aid of Hong Kong arbitration proceedings for the purpose of property preservation, evidence 
preservation and conduct preservation. Hong Kong is the first jurisdiction to have this arrangement with the Mainland.  
 
The SPC and DOJ have now issued a list of “qualified arbitral institutions”, confirming that arbitrations in the following 
six arbitral institutions will benefit from the Arrangement: 
 

 Hong Kong International Arbitration Centre (HKIAC);  
 

 China International Economic and Trade Arbitration Commission – Hong Kong Arbitration Center; 
 

 International Court of Arbitration of the International Chamber of Commerce – Asia Office; 
 

 Hong Kong Maritime Arbitration Group; 
 

 South China International Arbitration Center (HK); and 
 

 eBRAM International Online Dispute Resolution Centre. 
 
The SPC has also published a judicial interpretation and explanatory memo setting out key aspects of the 
Arrangement and its implementation. The explanatory memo confirms that the Arrangement applies to arbitral 
proceedings initiated but not yet completed before 1 October 2019.  
 
It was reported by the HKIAC on 11 October 2019 that since the commencement of the Arrangement, the HKIAC has 
received five applications made in ongoing arbitrations for interim measures. Out of the five applications, one of the 
applications, which was submitted to the HKIAC on 1 October 2019, was granted on 8 October 2019 and the 
remaining applications are pending.  
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So what if I ignore a Calderbank offer regardless of case 
merits? 
 
Leo Wong  
 
In Bright Gold Limited v Mega Well Development Limited (HCA 2194/2011), Hon Anthony Chan J, amongst other 
things, dismissed Mega Well’s counterclaim against a law firm previously acting for it in the sale and purchase of a 
landed property and made a costs order nisi that Mega Well pay for the law firm’s costs (on a party and party basis). 
Upon the law firm’s application to vary the costs order nisi, the Court, in exercising its discretion as to costs, 
considered (i) the underlying objectives set out in Order 1A, rule 1 of the Rules of the High Court (including “to 
facilitate the settlement of disputes”), (ii) two Calderbank offers made by the law firm which Mega Well failed to beat, 
(iii) the merits analysis which the law firm drew to Mega Well’s attention, (iv) the conduct of the parties, and (v) 
damage to the law firm’s reputation, and ordered Mega Well to pay for the law firm’s costs in the proceedings on an 
indemnity basis.  
 
The Calderbank Offers 

 
(1) Under the 1st Calderbank offer (1st Offer), the law firm offered to have Mega Well’s counterclaim against the 

law firm dismissed with payment of 50% of the law firm’s costs. The letter containing the 1st Offer set out an 
analysis of the merits of Mega Well’s counterclaim.  

 
(2) Under the 2nd Calderbank offer (2nd Offer), the law firm suggested that Mega Well’s counterclaim be dismissed 

with no order as to costs. 
 
Court Findings 

 
(1) It is reasonably well-established that the Court’s discretionary power to award indemnity costs can be 

triggered if a party fails to beat a Calderbank offer. 
 
(2) The merits analysis set out in the 1st Offer was largely vindicated by the Court as shown in the judgment. It 

would have been advisable for Mega Well to accept certainly the 2nd Offer. 
 
(3) In light of the law firm’s merits analysis, it was unreasonable for Mega Well to have failed to engage in any 

negotiation with the law firm to put an end to this part of Mega Well’s case. 
 
(4) With the underlying objectives in Order 1A, rule 1 in mind, the Court encourages dispute settlement, and 

therefore failure to respond constructively to a reasonable Calderbank offer, coupled with the subsequent 
failure to beat the offer, should weigh heavily against the offeree on costs. 

 
(5) Mega Well’s case against the law firm was damaging to their professional reputation. The costs order sought 

would provide a fairer result to the law firm. 
 
Lessons to be learnt 
 

(1) Whilst in principle the Court’s discretion to award costs on an indemnity basis can be triggered by a party’s 
failure to beat a Calderbank offer, it seems that the Court in practice will not only look at the content of the 
Calderbank offer and compare it with the Court’s findings, but also look at why those settlement terms were 
initially put forward and whether it was unreasonable for a party to refuse to accept the offer.  
 

(2) A party is expected to have due regard to the merits of the case (in particular when specifically drawn to its 
attention), consider the reasonableness of settlement offers and engage in constructive settlement 
negotiations, even if the settlement offers are not entirely acceptable, failing which the court will have a strong 
inclination to make costs orders against it, if and when it fails to beat the settlement offers.  

 

(3) This case applies the legal principles on costs applied in Sam Sien San Albert v Sam Mo Yee (HCMP 
1203/2016). For details, please refer to our previous article about issues relating to settlement offers, “So what 
if I ignore a Calderbank offer unacceptable to me?” 
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The 2019 Hague Convention on the Recognition and 
Enforcement of Foreign Judgments 
 
Jean Lau  
 
We have previously reported on the “February 2017 Draft Convention” of the Recognition and Enforcement of 
Foreign Judgments in Civil or Commercial Matters (Convention). On 2 July 2019, the Hague Conference on Private 
International Law resolved to conclude the Convention. 
 
Key changes from the February 2017 draft are summarized below:- 
 
(1) Sovereign debt restructuring through unilateral State measures has been added to the list of excluded matters; 

 

(2) A new paragraph under “Bases for recognition and enforcement” provides that a judgment that ruled on a 
residential lease of immovable property (tenancy) or registration of immovable property is eligible for 
recognition and enforcement only if it was given by a court of the state where the property is situated;  

 
(3) All types of judgments on intellectual property rights are excluded without exception, whereas in the 2017 

draft, a judgment that ruled on an intellectual property right was eligible for recognition if certain requirements 
were met; and 

 
(4) A new article on the establishment of relations between 2 contracting states is added, allowing a contracting 

party to notify the depositary within 12 months that its ratification shall not have the effect of establishing 
relations with a particular contracting state. 

 
It is still premature to comment on the impact of the Convention, as Uruguay is the only signatory at the moment. 
That said, it is worth noting that Hong Kong has been actively involved in the preparatory stage of the Convention 
although it has not ratified the Convention yet. 
 
As mentioned in our previous article, Hong Kong has not entered into any multilateral convention or bilateral treaty 
regarding recognition and enforcement of foreign judgments. If Hong Kong accedes to the Convention, it will be 
required to recognize and enforce civil/commercial judgments made in a foreign Court if the relevant state is a 
signatory to the Convention. This would have a huge impact on international commercial judgments that require 
enforcement in Hong Kong, which is currently only possible by commencing fresh proceedings in Hong Kong, unless 
the relevant country is one of the 15 designated countries under the Foreign Judgments (Reciprocal Enforcement) 
Ordinance, Cap. 319. 
 
We shall provide further updates on the Convention. 
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